DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, ST. PAUL DISTRICT
332 MINNESOTA STREET, SUITE E1500
ST. PAUL, MN 55101-1323

MVP 21 March 2024

MEMORANDUM FOR RECORD

SUBJECT: US Army Corps of Engineers (Corps) Approved Jurisdictional Determination
in accordance with the “Revised Definition of ‘Waters of the United States™; (88 FR
3004 (January 18, 2023) as amended by the “Revised Definition of ‘Waters of the
United States’; Conforming” (8 September 2023),' MVVP-2009-00326-KDZ MFR 1 of 1

BACKGROUND. An Approved Jurisdictional Determination (AJD) is a Corps document
stating the presence or absence of waters of the United States on a parcel or a written
statement and map identifying the limits of waters of the United States on a parcel.
AJDs are clearly designated appealable actions and will include a basis of JD with the
document.? AJDs are case-specific and are typically made in response to a request.
AJDs are valid for a period of five years unless new information warrants revision of the
determination before the expiration date or a District Engineer has identified, after public
notice and comment, that specific geographic areas with rapidly changing
environmental conditions merit re-verification on a more frequent basis.3

On January 18, 2023, the Environmental Protection Agency (EPA) and the Department
of the Army (“the agencies”) published the “Revised Definition of ‘Waters of the United
States,” 88 FR 3004 (January 18, 2023) (“2023 Rule”). On September 8, 2023, the
agencies published the “Revised Definition of ‘Waters of the United States’;
Conforming”, which amended the 2023 Rule to conform to the 2023 Supreme Court
decision in Sackett v. EPA, 598 U.S., 143 S. Ct. 1322 (2023) (“Sackett”).

This Memorandum for Record (MFR) constitutes the basis of jurisdiction for a Corps
AJD as defined in 33 CFR §331.2. For the purposes of this AJD, we have relied on
Section 10 of the Rivers and Harbors Act of 1899 (RHA),* the 2023 Rule as amended,
as well as other applicable guidance, relevant case law, and longstanding practice in
evaluating jurisdiction.

1. SUMMARY OF CONCLUSIONS.

" While the Revised Definition of “Waters of the United States”; Conforming had no effect on some
categories of waters covered under the CWA, and no effect on any waters covered under RHA, all
categories are included in this Memorandum for Record for efficiency.

233 CFR 331.2.

3 Regulatory Guidance Letter 05-02.

4 USACE has authority under both Section 9 and Section 10 of the Rivers and Harbors Act of 1899 but for
convenience, in this MFR, jurisdiction under RHA will be referred to as Section 10.
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a. Provide a list of each individual feature within the review area and the
jurisdictional status of each one (i.e., identify whether each feature is/is not a
water of the United States and/or a navigable water of the United States).

i. 0.519-acre upland borrow pit, non-jurisdictional

ii. 0.081-acre roadside ditch, non-jurisdictional

2. REFERENCES.

a. “Revised Definition of ‘Waters of the United States,” 88 FR 3004 (January 18,
2023) (“2023 Rule”)

b. “Revised Definition of ‘Waters of the United States’; Conforming” 88 FR 61964
(September 8, 2023))

c. Sackettv. EPA, 598 U.S. _, 143 S. Ct. 1322 (2023)

3. REVIEW AREA. The review area is approximately 230 acres in size and is identified
by the red polygon on the attached Figure 1. The review area is located at
44.425275 N, -89.734426 W in the Village of Biron, Wood County, Wisconsin. There
are no other JDs associated with the review area.

4. NEAREST TRADITIONAL NAVIGABLE WATER (TNW), THE TERRITORIAL SEAS,
OR INTERSTATE WATER TO WHICH THE AQUATIC RESOURCE IS
CONNECTED. N/A

5. FLOWPATH FROM THE SUBJECT AQUATIC RESOURCES TO A TNW, THE
TERRITORIAL SEAS, OR INTERSTATE WATER. N/A

6. SECTION 10 JURISDICTIONAL WATERS?®: Describe aquatic resources or other
features within the review area determined to be jurisdictional in accordance with
Section 10 of the Rivers and Harbors Act of 1899. Include the size of each aquatic

533 CFR 329.9(a) A waterbody which was navigable in its natural or improved state, or which was
susceptible of reasonable improvement (as discussed in § 329.8(b) of this part) retains its character as
“navigable in law” even though it is not presently used for commerce, or is presently incapable of such
use because of changed conditions or the presence of obstructions.
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resource or other feature within the review area and how it was determined to be
jurisdictional in accordance with Section 10.6 N/A

7. SECTION 404 JURISDICTIONAL WATERS: Describe the aquatic resources within
the review area that were found to meet the definition of waters of the United States
in accordance with the 2023 Rule as amended, consistent with the Supreme Court’s
decision in Sackett. List each aquatic resource separately, by name, consistent with
the naming convention used in section 1, above. Include a rationale for each aquatic
resource, supporting that the aquatic resource meets the relevant category of
“‘waters of the United States” in the 2023 Rule as amended. The rationale should
also include a written description of, or reference to a map in the administrative
record that shows, the lateral limits of jurisdiction for each aquatic resource,
including how that limit was determined, and incorporate relevant references used.
Include the size of each aquatic resource in acres or linear feet and attach and
reference related figures as needed.

a. Traditional Navigable Waters (TNWs) (a)(1)(i): N/A

b. The Territorial Seas (a)(1)(ii): N/A

c. Interstate Waters (a)(1)(iii): N/A

d. Impoundments (a)(2): N/A

e. Tributaries (a)(3): N/A

f. Adjacent Wetlands (a)(4): N/A

g. Additional Waters (a)(5): N/A

8. NON-JURISDICTIONAL AQUATIC RESOURCES AND FEATURES

a. Describe aquatic resources and other features within the review area identified in
the 2023 Rule as amended as not “waters of the United States” even where they
otherwise meet the terms of paragraphs (a)(2) through (5). Include the type of

excluded aquatic resource or feature, the size of the aquatic resource or feature
within the review area and describe how it was determined to meet one of the

6 This MFR is not to be used to make a report of findings to support a determination that the water is a
navigable water of the United States. The district must follow the procedures outlined in 33 CFR part
329.14 to make a determination that water is a navigable water of the United States subject to Section 10
of the RHA.
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exclusions listed in 33 CFR 328.3(b).” A 0.519-acre borrow pit area is located in
the western part of the review area. The 0.519-acre borrow pit was constructed
in the early 2000’s within mapped upland soils (Meehan loamy sand) and was
previously determined to be non-jurisdictional by the Corps in an AJD issued on
August 24, 2010. The review area also contains a 0.081-acre linear wetland
located immediately adjacent to an existing east-west roadway. This linear
wetland was constructed in upland soils (Meehan loamy sand) and formed in the
early 2000’s during construction of the roadway. Accordingly, the Corps has
determined that the 0.519-acre borrow pit is excluded from Section 404
jurisdiction under (b)(7) of the 2023 Revised Definition of ‘Waters of the United
States’; Conforming” 88 FR 61964 Final Rule as waterfilled depressions created
in dry land incidental to construction activity and pits excavated in dry land for the
purpose of obtaining fill, sand, or gravel unless and until the construction or
excavation operation is abandoned and the resulting body of water meets the
definition of waters of the United States. The Corps has also determined that the
0.081-acre linear wetland is excluded from Section 404 jurisdiction under (b)(3)
of the 2023 Revised Definition of ‘Waters of the United States’; Conforming” 88
FR 61964 Final Rule as Ditches (including roadside ditches) excavated wholly in
and draining only dry land and that do not carry a relatively permanent flow of
water.

b. Describe aquatic resources and features within the review area that were
determined to be non-jurisdictional because they do not meet one or more
categories of waters of the United States under the 2023 Rule as amended (e.qg.,
tributaries that are non-relatively permanent waters; non-tidal wetlands that do
not have a continuous surface connection to a jurisdictional water). N/A

9. DATA SOURCES. List sources of data/information used in making determination.
Include titles and dates of sources used and ensure that information referenced is
available in the administrative record.

a. Previous AJD issued on August 24, 2010, and office evaluation conducted on
March 20, 2024.

b. Wisconsin Wetland Inventory, USDA Web Soil Survey, USGS NHD, USGS
Topographic Maps, WDNR Surface Water Data Viewer, USACE National
Regulatory Viewer.

7 88 FR 3004 (January 18, 2023)
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c. Google Earth imagery dated 1999, 2010, 2011, 2015, 2018, 2019, 2020, 2021,
and 2022. Accessed March 20, 2024.

10.OTHER SUPPORTING INFORMATION. N/A

11.NOTE: The structure and format of this MFR were developed in coordination with
the EPA and Department of the Army. The MFR’s structure and format may be
subject to future modification or may be rescinded as needed to implement
additional guidance from the agencies; however, the approved jurisdictional
determination described herein is a final agency action.



J.P.P.~Oct 27, 2009, 14:08:31, CADD FILE: 8982-AP-1-D.dwg

MVP-2009-00326-KDZ, Figure 1

64m STREET

200" 150° 100° 50° O

Scale 1"=200"

100 200"

LEGEND:

@ HARRISON CAST IRON MONUMENT FOUND

@® ¥~ ROUND IRON ROD FOUND
ROUND IRON ROD FOUND

@

O 17 IRON PIPE FOUND

O 2" IRON PIPE FOUND
€

© ELECTRC MANHOLE

(4 TELEPHONE JUNCTION BOX

@ TELEPHONE VAULT/BUNI
@ SEPTIC SYSTEM VENT
@ SEPTIC TANK

© WEL
[ FUEL TANK
~ SIGN

KER

@ SOIL BORING / TEST PIT
DECIDUOUS TREE/HEDGE
EVERGREEN TREE/SHRUB

s DENOTES WETLANDS/MARSHY AREA

9~ WATER MAIN

~9¢”UNDERGROUND ELECTRIC LINE

Z"UNDERGROUND TELEPHONE LINE

&~ UNDERGROUND GAS LINE

~c~UBDERGROUND CABLE TELEVISION

~ ¢~ AERIAL ELECTRIC LINE

e* FENCE

~“PREVIOUSLY RECORDED AS /500

G.W. GROUND WATER ELEVATION

{.“/DENOTES PONT OF EXIST. ELEV.

BASIS FOR BEARINGS:

THE EAST UINE OF THE SEVe, SECTION 36,

T23N, R6E, ASSUMED TO BEAR NO1712'02°E.

HAROLD R. & JEAN ALTENSURG
7020 PLOVER ROAD
WMSCONSIW RAPIOS, W 54494

o

JRoJEcT 5ﬂ4;ap/' SPRES

WET a0/ 5

1200 J A FTER ///_ﬁf“f//f7f/1ﬂ/!5

nsed Professional Soil Scientist,

ative of the lines | delineated in the fi

g
i
1
31

'SCONSIN RAPIDS, W1 54494

ROGIN 5. MOVAHAN ETUX
7610 PLOVER ROAD

" Wetland Map Certification Statement
I, Gary W. Starzinski, Li

state that the wetlands shown

*

LT
(o %004,
.'.,..-..._.

‘“.gmmm.,

GARY W.
STARZINSK
PS-108
MARATHGN
WI.
O’VAL sowb

ot20gpp0neeent™

0,

o"

o,

|

A
M\% S/’l/ ,

. o
. .
®seese

0

A4

A
’t

2 = o o = ] ' el |
g | S 2 H?ZONH\:T H g o i EI d IR ! i l “
EN g E ;:41 X E ; g g g ﬁ: 5 1 BORROW PIT a1 ! BORROW PIT e BORROW PIT '
: ‘ E £ 3 E E 3 z E 3 l ll : : i -:‘t;cz'ugsmz&;s_/ : : ! \
: AR BIERIERIRRIRRIRRIRRIR ] S BN S : e e s
g ] z I T O e bttt [ (5 S IO I 7 S s~ 000
AN 5 & H F 3 ] g & g! o o e s S mowaTirs _/_eaedic - e ﬁ = v e
51| 5 3 ) RIS WAV, &
= e — g N e 77T Lh e 7 R ;
WATER ELEV, 103240
— : e a0z | o ON OCT. 20, 2008 ' :EL‘L[Rnnvnm‘?ﬁnm {n."
ON 0CT 23, 2009 l , ON 01/12/07 gl
4
2 ] ' 7 ¢
E—"s. | I - ! 7 4 4
=8 7 2 f
dg 5.5 ’ ¢ &
2 ||| AV IV AR AR A ) ‘
£z C-1 p V4 7 = ’ it |
| SURFACE EL 1039.52 (Y Ve 2 y 5 !
2 , ﬂ c 7y 2 !
l Bl 5 P » = - y 277 7 2 i/ o 4 ,
4 BORWG 14 e 7 7 2 7, P 2 Vg 4 l
I 'SURFACE EL. 103851 [am:gn mg'zat‘;mx 3,-, O 519 -acre borrOW § % 7 V4 ’ & 7 e
8 WSCONSN RAPDS. W 54454 58 & 4 7’ 5 4  §
IR . g . i
g pes " s ¢
£ v S AN " !
|
i E = 4 i
G : ;
= t
4 7 § [
™ / 1
'i“»——7-J-+k-+-—-f——.--.l_-a-—-"——#—i-—‘""‘--"“f,' "‘7 5[
~ Do R AR l =
al Ty V720, P2 [ : *
3 le | ¢ !
b B 7
o 1 He L ’
s 2 i |
w9 85 7 YETLANDS AREA Vg \ 7
7 /umu}n{s » 7 /ml)‘ss v, 2 ; » H ! b
- 5 7 SW CORNER, SEIAZHEH - p-ogpcn : 2?4 U seCTIoN ¢
4 : SECTION 7 daokz /77 L
e I O SO SR C3 = | puomwer A = i = S proe
Sy et o o A - ' L 55 7’ — )
P -,};__.’-—— - 7 -/- T’"ﬁi’"—' A 7 s 7 Saziny o S ? sV e . PRV Y Y7V AR R aNd laR Y 7’ :.’ // / ". ‘
S 7T\ i L o ; =, » » 4 + ¢2 2|0.081-acre linear v olbrre s d&r s EEE ; y i
] i i 2 TR X 27 4 etiand a5l AL & /e 8 " A o f
< i, 7 AR / gl
! & 7T y iad s 2 y 277 2z S i
1 7 o 7 Ve % 3 s s Zy / 4 '
-, ’ Va4 i%/ / s o ae o r TT UL Al L // i s ]l
preme——
! | o s £ ¢ b 2 29 2,07 27 2 2 el at
i 7 / 7 /4 ’ Rk 2 4]0 422 7, 7 - — s /Wltmlf 'I
74 = % T 7 7231 PLOVER ROAD i
I ter s 7 o SRS 4 5 e 7 » 4)“-‘ WSCONSN RAPOS. W 54494 "
! .&;: 2 7 7 — 2 Z——r P 7 - j
. 8 — = 5 VI
l f: s = 3 Foe T Y o g,/
! ~48 - 7 Ep \4 =~ %
s 6793 1x) 23 R 93 DOCT b &g 7 % % . ~ 4
& 293 1o, & 93 poc'T A
£ 2 g§ 21T S e 2 - S s / 7 2’
2 A s [
igpa I AVAVARd 4 y . 4 g == s
i E 2 77 4 Cd 2 P 7 > X By
| ers \ 7 ; % ) - 4 e
Igl 7 e ;727 2z % VE R el
\ 75 VA | UNE ot
E3 EqENCE S
l 7 D2 i3 1P, sl ' o e r—_’ e
sk v < s Gl e : =
5 W\ 7 Y i = et o g
7 7 et D < o : al
Y ST e i
R I ow : H g : S}
o s g : : g: - i B §§§E "eI: ia :E':;:
S E Sl ANy ] D 3S%: 3 x 9 P SRE:
TR 3 X o -.?,t‘*; S 3 SISF RS g
perpERENCE N —— T f‘:‘;‘i’;{ﬁ%m‘“}’z‘“ HNE s AJD 5 EPRAE AN\ e e
ot - = e e Ft E eview Area [~
Yo LN PR e YU n- 3
————’4;'—;/ (e D333 RSP
B URHIT e
N3 ¥N§ WSCONSN RAPIDS, M 54494
(¥ % £

REVISIONS

DATE DESCRIPTION

LAMPERT-LEE & ASSOCIATES
ENGINEERS e SURVEYORS e PLANNERS
10968 State Hwy. 54 East * Wisconsin Ropids, W 54494-8718
715-424-3131 or 715-344-0068 « FAX 715-423-8774

¢
Q
3
(5
&

COPYRIGHT (© 2008 BY ESP GROUP, INC. ALL RIGHTS RESERVED. DUPLICATION BY WRITTEN PERMISSION DNLY.

CLASSIC DEVELOPMENT CORP.
WOOD COUNTY BUSINESS PARK IN BIRON
PROJECT PLANNING MAP

3 w .
z - w
El 2 =
o [ =
] PRELIMINARY

NOT FOR CONSTRUCTION
DATE: B

[JFOR BIDDING OMLY
DATE: B

[JFOR CONSTRUCTION
DATE: BY.

(777

Sr

e,
4y, 0,

SE PLANS N AN
1°x17" SIZE THEY MAY BE HALF SCALE
SIZE DRAWNG

ANO_THE DRAWNG SCALE 15 HALF oF THAT ]
STATED. CHECK SCALE LEGEND BAR. DATE: Y
SEAL:

DESIGNER:

ORIGINAL DOCUMENT BE. AN EMBOSSED
SEALORASEALSTAWEBINEDNTN
AN ORIGINAL SIGNATURE AND DATE.

[JorRAWING OF RECORD
DATE: BY.

DRAWN BY: PAT PAZUREK

FIELD DATA BY: D.S. CS RK &k KA.
DATE: 2004 THRU 2009
CHECKED BY: DATE:

DWG. DATE: OCTOBER 27, 2009

DWG. NO. B8982-AP-1-D

PROJECT NO. 07-137

PLAN SHEET | SHEET __1

OF

1

1 SHEET(S)



b6cokdz3
Polygon

b6cokdz3
Callout
AJD Review Area

b6cokdz3
Callout
0.081-acre linear wetland

b6cokdz3
Callout
0.519-acre borrow pit




